Sackett vs. Environmental Protection Agency, January 2024 Update

In January 2023, the U.S. Environmental Protection Agency (EPA) and U.S. Army Corps of Engineers (the Agencies) published
the Revised Definition of "Waters of the United States” (2023 Rule). With the 2023 Rule, the Agencies attempted to codify
changes to the definition of waters of the U.S. (WOTUS) based on the scientific record, relevant Supreme Court of the United
States (SCOTUS) case law, and the Agencies’ experience and technical expertise implementing the regulations. This definition
is critically important as it determines which of these surface water features are jurisdictional (i.e., WOTUS), and therefore
subject to Clean Water Act (CWA) permitting authority. Shortly after the 2023 Rule went into effect, it was enjoined or stayed
(i.e., stopped/suspended) in 27 states, but was still in effect in the other 23 states, thereby creating a fractured regulatory
regime across the U.S.

In May 2023, the SCOTUS decision in Sackett v. EPA effectively reduced the scope of which waters (rivers, streams, lakes) and
wetlands are protected under the CWA. To conform to key aspects of the Sackett v. EPA decision, the Agencies subsequently
issued a rule that amends the 2023 Rule. The Revised Definition of “Waters of the United States”; Conforming (referred to

as the ‘Amended 2023 Rule’ or ‘Conforming Rule’) became effective on September 8, 2023 in 23 states. In the remaining

27 states, because the 2023 Rule had been stayed in those states, the Agencies are interpreting the definition of WOTUS
consistent with the pre-2015 regulatory regime and the Sackett v. EPA decision (see graphic on Page 2).

This paper outlines the effects of the recent rule changes and the Sackett v. EPA decision on the definition of WOTUS and
touches on how we expect the Agencies will implement these changes.

Effects of the Amended 2023 Rule and the Sackett v. EPA decision on the Definition of WOTUS

The Amended 2023 Rule revised the definition of WOTUS in the following ways:

- Removed the “significant nexus” standard: The “significant nexus” standard was a long- standing test used to determine
if certain waters (such as ephemeral streams and isolated wetlands) are jurisdictional. In Sackett v. EPA, SCOTUS decided
that the significant nexus standard was inconsistent with the text and structure of the CWA. The Amended 2023 Rule
removed the significant nexus standard from the definition of WOTUS. By removing the significant nexus standard,
only tributaries (i.e., streams that flow into traditionally navigable waters, territorial seas, or interstate waters) that
are "relatively permanent, standing or continuously flowing bodies of water” are WOTUS. This change eliminates CWA
protection of streams with an ephemeral flow regime. Removing the “significant nexus” standard also limits which
wetlands are WOTUS. Only those wetlands that are “adjacent” to and have a “continuous surface connection” to WOTUS
are jurisdictional.

Changes the definition of “adjacent”: The 2023 Rule defined the term "“adjacent” as "bordering, contiguous, or
neighboring.” In Sackett v. EPA, SCOTUS decided (while not ruling on the 2023 Rule) that this interpretation was
inconsistent with the CWA and caselaw. The Amended 2023 Rule revised the definition of “adjacent” to be a “continuous
surface connection”. Wetlands and other “relatively permanent, standing or continuously flowing bodies of water” such
as lakes and ponds must have a continuous surface connection to other WOTUS (such traditionally navigable waters and
tributaries) to be jurisdictional.

Removes “interstate wetlands” from the list of interstate waters that are considered to be WOTUS: In the Sackett v. EPA
decision SCOTUS examined the CWA and its statutory history and found the predecessor statute to the CWA covered and
defined “interstate waters" as "all rivers, lakes, and other waters that flow across or form a part of State boundaries.”
Thus, SCOTUS concluded that the use of the term “waters” in the CWA refers to such “open waters” and not wetlands. As a
result, the Amended 2023 Rule removed interstate wetlands from the definition of WOTUS.

Implementing the Amended 2023 Rule and the Sackett v. EPA decision

The Agencies are developing regional-specific tools to facilitate implementation of the definition of WOTUS. Some recently
developed or updated tools include:

- Antecedent Precipitation Tool (APT)
« Streamflow Duration Assessment Methods (SDAMs)
» Updated Ordinary High Water Mark Manual

Links to these tools can be found here: https://www.epa.gov/wotus/implementation-tools-and-methods. While use of these

tools isn't required, we expect the Agencies will increasing rely on them to make jurisdictional determinations, particularly for
assessing flow regime.
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https://www.federalregister.gov/documents/2023/01/18/2022-28595/revised-definition-of-waters-of-the-united-states
https://www.supremecourt.gov/opinions/22pdf/21-454_4g15.pdf
https://www.federalregister.gov/documents/2023/09/08/2023-18929/revised-definition-of-waters-of-the-united-states-conforming
https://www.epa.gov/wotus/antecedent-precipitation-tool-apt
https://www.epa.gov/streamflow-duration-assessment/learn-about-streamflow-duration-assessment-methods-sdams
https://erdc-library.erdc.dren.mil/jspui/handle/11681/46102
https://www.epa.gov/wotus/implementation-tools-and-methods

This map shows where the Agencies are implementing the Amended 2023 Rule and the Pre-2015 Regulatory Regime
Consistent with the SCOTUS decision in Sackett v. EPA. The Agencies have not determined if or when the Amended 2023 Rule
will become operative in all states. The EPA is providing regular updates on the status of litigation here: https://www.epa.gov
wotus/definition-waters-united-states-rule-status-and-litigation-update
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Regulatory and NEPA Implications

As described in Jacobs' June 2023 Sackett White Paper, impacts to wetlands and waterbodies that are no longer WOTUS are
still subject to compliance with the Endangered Species Act (ESA). However, when lacking another NEPA trigger, projects with
these impacts will no longer be able to take advantage of expedited processing that is provided under Section 7 of the ESA
and will be subject to the much more involved ESA Section 10 process. In addition, the change in the definition of WOTUS
affects all federal statutes that rely on that definition, such as Sections 401 and 402 of the CWA.

The National Environmental Policy Act (NEPA) does not limit analysis of a project’s effects to wetlands and other waters to

those that are federally jurisdictional. The extent to which impacts to wetlands and waters that are not WOTUS need to be
discussed and assessed in a NEPA analysis will depend on each Agency’s NEPA-implementing regulations and preferences.

Questions? Partner with a Jacobs Wetlands Expert!

Nationwide Pat Hickey, Joe Thacker California Kevin Fisher

Southeast Steve Eakin, Matt Jenkins Florida Steve Eakin

Northeast Keith D'Angiolillo, Kyle Purdy New Jersey Keith D'Angiolillo

Northwest Gretchen Herron, Rachel Newton Ohio Matt Abbott

Southwest Jill Harris, Gary Santolo Tennessee Betsy Jorgensen, Matt Jenkins
Midwest Michelle Hackett, Ryan Wnuk Massachusetts | Kyle Purdy
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